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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1634

AS AMENDED BY THE SENATE
Passed Legislature - 2011 Regul ar Session
State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session

By House GCeneral Governnent Appropriations & Oversight (originally
sponsored by Representatives Takko, Angel, Mrris, and Arnstrong)

READ FI RST TI ME 02/ 24/ 11.

AN ACT Rel ating to underground utilities; anmending RCW 19. 122. 010,
19.122. 020, 19.122.027, 19.122.030, 19.122.033, 19.122.035, 19.122.040,
19.122. 050, 19.122.055, 19.122.070, 19.122.075, 19.122.080, 19.122.100,
and 19.122.110; adding new sections to chapter 19.122 RCW creating a
new section; repealing RCW 19.122. 060; prescribing penalties; providing
an effective date; and providi ng expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.122.010 and 1984 ¢ 144 s 1 are each anended to read
as follows:
(( : he i .t he | eaisl . . hi I te
. il : | . o . s of
SRV . __ na— and — Cinad  to— existi
I | facilities —and— ne—the—public—_health_and—saf
: : on i gty . B —by—d te—_exist]
vhderground —utHHty—faetHt+es—)) In_this chapter, the_underground
utility danage_prevention_ act, the leqgislature intends_ to_protect
public_ health and_safety and_ prevent disruption_of vital utility
services_through_ a_ conprehensive_ danmage_ prevention_ program_that
i ncl udes:
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(1) Assigning_responsibility for_ providing notice_ of proposed
excavation, |locating and nmarking underground utilities, and reporting
and repairing danmage;

(2) Setting safequards for construction and_ excavation near
hazardous liquid and gas pipelines;

(3) Inproving worker and public know edge of safe practices;

(4) Collecting and anal yzi ng danage dat a;

(5) Reviewi ng alleged violations; and

(6) Enforcing this chapter.

Sec. 2. RCW19.122.020 and 2007 ¢ 142 s 9 are each anended to read
as follows:

((YUnlesstheecontext—eleartyrequiresotherwise)) The definitions
in this section apply throughout this chapter((+)) unless the context
clearly requires otherw se.

(1) "Business day" neans any day other than Saturday, Sunday, or a
| egal local, state, or federal holiday.

(2) "Damage" includes the substantial weakening of structural or
| at eral support of an underground facility, penetration, inpairnment, or
destruction of any underground protective coating, housing, or other
protective device, or the severance, partial or conplete, of any
underground facility to the extent that the project owner or the
affected ((ut+Ht+y—owner)) facility operator determ nes that repairs
are required.

(3) "Emergency" neans any condition constituting a clear and
present danger to life or property, or a custoner service outage.

(4) "Excavation" and "excavate" nmeans any operation, including the
installation of signs, in which earth, rock, or other material on or
bel ow t he ground i s noved or otherw se displaced by any neans((;—exeept
He—t-Hing—ol—seot—tess—than—twelbveinehes—in—depth—tor—agrecutural
purposes——or —road —and —di-teh —praintenance —that —does—notb —change —the
original road grade or ditch flowine)).

(5) "Excavation confirmation code" nmeans a code or ticket issued by
((t+he)) a one-nunber |ocator service for the site where an excavati on
is planned. The code nust be acconpanied by the date and tine it was
i ssued.

(6) "Excavator" nmeans any person who engages directly in
excavati on.

E2SHB 1634. SL p. 2
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(7) "Gas" nmeans natural gas, flammable gas, or toxic or corrosive
gas.

(8) "Hazardous |iquid" neans:

(a) Petroleum petroleum products, or anhydrous ammonia as those
terns are defined in 49 CF. R Part 195 as in effect on March 1, 1998;
((and))

(b) Carbon di oxi de( (—Fhe—uyti+Hties—andtransportation—ecomm-ssion
ay—hy—rule+neorporate—byreference) ) and

(c) Other substances designated as hazardous by the secretary of
transportation and incorporated by reference by the conm ssion by rule.

(9) ((“HdentitedtactHty—mreans—any—undergroundtacttty—whi-ch—s
+idh-cated—+n—the—project—plans—as—beilng—tocated—wthin—the—area—olb
proposed—excavabi-on—

£29))) "ldentified but unlocatable underground facility" means an
underground facility which has been identified but cannot be |ocated
W th reasonabl e accuracy.

((+H)) (10) "Locatabl e underground facility" neans an under ground
facility which can be ((+H-eld—arked)) marked with reasonabl e accuracy.

((&2)) (11) "Marking" neans the use of stakes, paint, or other
clearly identifiable wmaterials to show the field Ilocation of
underground facilities, in accordance with the current color code
standard of the Anerican public works association. Mar ki ngs shal |
include identification letters indicating the specific type of the
underground facility.

((3))) (12) "Notice" or "notify" neans contact in person or by
t el ephone or other electronic nethod((s—+t+hat)), and, with respect to
contact of a one-nunber |ocator service, also results in the receipt of
a valid excavation confirmation code.

((24)1)) (13) "One-nunber | ocator service" nmeans a service through
whi ch a person can notify ((ut+ties)) facility operators and request

((Held—+rarking)) marking of underground facilities.

({ 35— perator—means—the—+tndi-vi-dual—conductingthe—excavat-on—
£26))) (14) "Person" neans an individual, partnership, franchise

hol der, associ ation, corporation, ((&)) the state, a city, a county, a
town, or any subdivision or instrunentality of ((a)) the state,
including any unit of |ocal governnent, and its enpl oyees, agents, or
| egal representatives.

p. 3 E2SHB 1634. SL
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((+H)) (15) "Pipeline" or "pipeline systen nmeans all or parts of
a pipeline facility through which hazardous liquid or gas noves in
transportation, including, but not limted to, |ine pipe, valves, and
ot her appurtenances connected to line pipe, punping units, fabricated
assenbl i es associated with punping or conpressor units, netering and
delivery stations and fabricated assenblies therein, and breakout
tanks. "Pipeline" or "pipeline systemt does not include process or
transfer pipelines.

((+8y)) (16) "Pipeline conpany" nmeans a person or entity
constructing, owning, or operating a pipeline for transporting
hazardous liquid or gas. ((A)) "Pipeline conpany” does not include:

(a) Distribution systens owned and operated under franchise for the
sale, delivery, or distribution of natural gas at retail; or

(b) Excavation contractors or other contractors that contract with
a pi peline conpany.

((29Y)) (17) "Reasonabl e accuracy" neans |location wthin twenty-
four inches of the outside dinensions of both sides of an underground

facility.
((£26)y)) (18) "Transfer pipeline” nmeans a buried or aboveground
pi peline used to carry hazardous liquid between a tank vessel or

transm ssion pipeline and the first val ve inside secondary contai nnent
at ((the)) a facility, provided that any discharge on the facility side
of ((+hat)) the first valve wll not directly inpact waters of the
st at e. ((A) "Transfer pipeline”™ includes valves((+)) and other
appurtenances connected to the pipeline, punping units, and fabricated
assenblies associated with punping units. ((A)) "Transfer pipeline"
does not include process pipelines, pipelines carrying ballast or bilge
wat er, transm ssion pipelines, or tank vessel or storage tanks.

((2)) (19) "Transmssion pipeline” mnmeans a pipeline that
transports hazardous liquid or gas wthin a storage field, or
transports hazardous liquid or gas from an interstate pipeline or
storage facility to a distribution main or a |arge volune hazardous
liquid or gas user, or operates at a hoop stress of twenty percent or
nore of the specified mninmmyield strength.

((22)) (20) "Underground facility" nmeans any item buried or
pl aced below ground for wuse in connection with the storage or
conveyance of water, sewage, electronic, telephonic or telegraphic
communi cati ons, cablevision, electric energy, petroleumproducts, gas,

E2SHB 1634. SL p. 4
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gaseous vapors, hazardous |iquids, or other substances and i ncluding
but not limted to pipes, sewers, conduits, cables, valves, I|ines,
w res, manhol es, attachnents, and those parts of poles or anchors that
are bel ow ground. This definition does not include pipelines as
defined in subsection (((xA)) (15) of this section, but does include
di stribution systens owned and operated under franchise for the sale,
delivery, or distribution of natural gas at retail.

(21) "Bar hole" neans a hole nade in_the soil or pavenent with a
hand- operated bar for the specific_purpose of testing the subsurface
at nosphere with a conbustible gas indicator.

(22)  "Comm ssion” neans the utilities and_transportation
conmi ssi on.

(23) "End user" neans any utility custoner or consuner of utility
services or comodities provided by a facility operator.

(24) "Equi pment operator” neans an__individual conducting an
excavati on.

(25) "Facility operator" neans_any person who owns an underground
facility or is in the business of supplying any utility service_ or
comodity for_ conpensation. "Facility operator"” does not include_ a
utility custonmer who owns a_ service lateral that termnates at_ a
facility operator's main utility line.

(26) "lLarge_ project" neans a_ project that exceeds seven_ hundred
linear feet.

(27) "Service lateral” nmeans an underground water, stormwater, or
sewer facility located in a public right-of-way or utility easenent
that connects an_end_ user's_ building_or _ property to_a_ facility
operator's underground facility, and term nates beyond the public
right-of-way or utility easenent.

(28) "Unlocatable underground facility" neans, subject to the
provisions of RCW 19.122.030, an_underground facility that cannot be
marked wth reasonable accuracy wusing available information to
designate the location of an_underground facility. "Unl ocat abl e
underground facility" includes, but is not |limted to, service
|aterals, stormdrains, and nonconductive and nonnetallic underground
facilities that do not contain trace wres.

(29) "Utility easenent” neans a right held by a facility operator
to install, maintain, and access an underground facility or pipeline.

p. 5 E2SHB 1634. SL
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Sec. 3. RCW19.122.027 and 2005 ¢ 448 s 2 are each anended to read
as follows:

(1) The ((utilities and transportation commssion shall-cause to be
establshed)) comm ssion nust establish a single statewide toll-free
t el ephone nunber to be used for referring excavators to the appropriate
one- nunber | ocator service.

(2) The  ({w+Ht+es — and — transportatton)) comm ssi on, in
consultation wth the Wshington wutilities coordinating council,
((shalt)) nust establish mninmum standards and best managenent
practices for one-nunber | ocator services.

(3) One-nunber Ilocator services ((shalt)) nust be operated by
nongover nnent al agenci es.

(4) Al facility operators within a one-nunber |ocator service area
nust subscribe to the service.

(5) Failure to_ subscribe to a_one-nunber |ocator service

constitutes willful intent to avoid conpliance with this chapter.

Sec. 4. RCW 19. 122. 030 and 2000 ¢ 191 s 17 are each amended to
read as foll ows:
(1D)(@) _Unless_ exenpted_ under section_5_ of this_ act, before

conmenci ng any excavation, ((exeluding—agreutuore—t+H+ng—tess—than
twelve—+nehes—+h—depth—the—execavater—shall)) an excavator nust mark

t he boundary of the excavation area with white paint applied on the
ground of the_ worksite, then provide notice of the scheduled
commencenent of excavation to all ((ewrers—ef—undergroundfactHties))
facility operators through a one-nunber | ocator service.

(b) If boundary marking required by (a) of this subsection_is
infeasible, an_excavator nust commnicate directly with affected
facility operators to ensure that the boundary of the excavation area
IS accurately identified.

(2) ((AL owners of wunderground facilities within a one-nunber
locator service area shall subscribe to the service. — One-nunber
Feecator—servi-ce—rates—tor—ecabletelevisi-on—conmpantes—wH—be—based-on
the anount of their underground facilities. |If no one-nunber |ocator
servi-ce—+s—avattable—nottce—shal-—be—provided—indivi-dualt-by —to—those
owners —of —underground — FacHtHes —krown —to—or —suspected —of —having
underground facilities within the area of proposed excavation.  The

. I A ound_facihities))

E2SHB 1634. SL p. 6



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNDNMNMNMNMNMNMNNMNPEPPRPPRPPRPPRPERPEPRERPPREPE
N o oA WNEFE OO 0o N0, WDNPE OO oo N O W DNNBEe o

An excavator nmust provide the notice required by subsection (1) of this
section to a one-nunber | ocator service not |ess than two busi ness days
((er)) and not nore than ten business days before the schedul ed date
for comrencenent of excavation, unless otherwi se agreed ((by—the
parties)) by the excavator and facility operators. If an_excavator
intends to work at nultiple sites or at a large project, the excavator
nmust take reasonable steps to confer with facility operators to enable
them to | ocate underground facilities reasonably in_advance_ of the
start of excavation for each phase of the work.

(3) Upon receipt of the notice provided for in ((this—seetton—the
oewner—of —the —underground —fact-Hty—shall)) subsection (1) of this
section, afacility operator nust, with respect to:

(a) The facility operator's |ocatable underground facilities,
provi de the excavator with reasonably accurate information ((as—te—+ts

faetHt+es—H+thereare)) by marking their |ocation;

(b) The facility operator's unlocatable or identified but
unl ocat abl e underground facilities, ((the—ewrer—oef—such—factHties
shalt)) provide the excavator with ((the—best)) available information
as to their ((loecattons—TFhe—owner —of —the —underground —fact+ty
provi-ding—theinformation—shal—respond)) | ocation; and

(c) Service laterals, designate their presence or location, if the
service laterals:

(i) Connect end users to the facility operator's main utility line;
and

(ii) Are within a public right-of-way or utility easenent and the
boundary of the excavation area identified under subsection (1) of this
section.

(4)(a) Afacility operator nust provide information to an excavator
pursuant to subsection (3) of this section no |ater than two business
days after the receipt of the notice ((er—beforetheexcavationtire))
provided for in subsection (1) of this section or before excavation
comences, at the option of the ((ewnrer)) facility operator, unless
ot herwi se agreed by the parties. ((EBxeavaters—shal—not—excavate—untit

p. 7 E2SHB 1634. SL
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of the underground facility does not locate its facilities in
I kot on.

{4) The owner of the underground facility shall- have))

(b) Afacility operator conplying with subsection (3)(b) and (c) of
this section may do so in a manner that includes any of the follow ng
net hods:

(i) Placing within a proposed excavation area a triangular mark at
the main utility line pointing at the building, structure, or property
in question, indicating the presence_of an unlocatable or identified
but unl ocat abl e underground facility, including a service |lateral;

(ii) Arranging_to_ neet an_excavator at_ a_ worksite to_provide
available information about the |ocation of service laterals; or

(iii) Providing copies of the best reasonably available records by
el ectronic nessage, mail, facsimle, or other delivery nethod.

(c) A facility operator's good faith attenpt to conply wth
subsection (3)(b) and (c) of this section:

(i) Constitutes full conpliance with the requirenents of this
section, and no person may be found liable for damages or injuries that
may result fromsuch conpliance, apart fromliability for arranging for
repairs or relocation as provided in RCW19.122.050(2); and

(ii) Does not constitute any assertion of ownership or operation of
a service lateral by the facility operator

(d) An end user is responsible for determning the location of a
service lateral on their property or_a service lateral that they own.
Nothing in this section nmay be interpreted to require an end user to
subscribe_ to_a_one-nunber |ocator_ service or_to_locate a_service
lateral within aright-of-way or utility easenent.

(5)  An__excavator nust not excavate_ until all known_ facility
operators_have narked_or provided information_ regardi ng_ underground
facilities as provided in this section.

(6)(a) Once_ narked_ by a_ facility operator, an_ excavator _ is
responsible for maintaining the accuracy of the facility operator's
mar ki ngs of underground facilities for the | esser of:

(1) Forty-five calendar days from the date_ that the_ excavator
provided notice to a one-nunber |ocator service pursuant to subsection
(1) of this section; or

(ii) The duration of the project.

E2SHB 1634. SL p. 8
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(b) An_excavator that nakes repeated_ requests for_ |ocation_of
underground facilities due to its failure to naintain the accuracy of
a facility operator's markings as required by this subsection (6) may
be charged by the facility operator for services provided.

(c) Afacility operator's markings of underground utilities expire
forty-five calendar days from the date that the excavator _ provided
notice to_a one-nunber |ocator _service pursuant to_subsection (1) of
this section. For excavation occurring after that date, an excavator
nmust provide additional notice to a one-nunber | ocator service pursuant
to subsection (1) of this section.

(7) An excavator has the right to receive reasonabl e conpensation
froma facility operator for costs incurred by the excavator if the
facility operator does not |ocate its underground facilities in
accordance with the requirenents specifiedinthis section.

(8) Afacility operator has the right to receive ((ecenpensation—+for

a 'a¥a a N N A

bustness—days—prior—to-—theexcavattontrom-the—excavator)) reasonabl e
conpensation_from an_excavator for costs_incurred by the facility
operator if_ the_ excavator does_ not conply wth_the_ requirenents
specified in this section.

( (65> —Anr—owner—of —underground —factHHties—is—nrot-—required—to
i I : . . | I g

I : L . | I I .

of—the—constructi-on—project—ecan—be—determned—from-the—presence—eof
other—visible—factHities—such—as—bui-dings—ranholes—eor—peter—and
. . I ' I . N

" . : I . . :

oy .  ded | hi on.

—H—the —execavator——while—performng—the—econtraects)) (9) A
facility operator is not required to conply with subsection (4) of this
section with respect to service laterals conveying only water if their
presence can be determned fromother visible water facilities, such as
water neters, water valve covers, and junction boxes in or adjacent to
the boundary of an excavation area identified under subsection (1) of
this section.

(10) If an_excavator discovers underground facilities ((whieh))
that are not identified, the excavator ((shal)) nust cease excavati ng

in the vicinity of the ((faetHty)) underground_facilities and

p. 9 E2SHB 1634. SL
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i medi ately notify the ((ewrer—er)) facility operator ((et—sueh
facitities)) or ((the)) a one-nunber |ocator service. |f an excavator
di scovers identified but unlocatable underground facilities, the
excavator nust notify the facility operator. Upon notification by a
one-nunber |ocator _service or an_excavator, a facility operator nust
allow for location of the uncovered portion of an underground facility
identified by the excavator, and nmy accept location information from
the excavator for marking of the underground facility.

NEW SECTION. Sec. 5. A newsectionis added to chapter 19.122 RCW
to read as foll ows:

(1) The requirenents specified in RCW 19.122. 030 do not apply to
any of the followng activities:

(a) An energency excavation, but only with respect to boundary
mar king and notice requirenents specified in RCW 19.122.030 (1) and
(2), and provided that the excavator provides notice to a one-nunber
| ocator service at the earliest practicable opportunity;

(b) An excavation of less than twelve inches in depth on private
noncommer ci al property, if the excavation is perfornmed by the person or
an enpl oyee of the person who owns or occupies the property on which
t he excavation i s being perforned,

(c) The tilling of soil for agricultural purposes |ess than:

(1) Twelve inches in depth within a utility easenent; and

(1i) Twenty inches in depth outside of a utility easenent;

(d) The replacenent of an official traffic sign installed prior to
January 1, 2013, no deeper than the depth at which it was install ed,

(e) Road mai ntenance activities involving excavation |ess than six
inches in depth below the original road grade and ditch maintenance
activities involving excavation | ess than six inches in depth bel ow the
original ditch flowine, or alteration of the original ditch horizontal
al i gnment ;

(f) The creation of bar holes |less than twelve inches in depth, or
of any depth during energency | eak investigations, provided that the
excavator takes reasonable neasures to elimnate electrical arc
hazards; or

(g) Construction, operation, or maintenance activities by an
irrigation district on rights-of-way, easenents, or facilities owned by
the federal bureau of reclamation in federal reclanation projects.

E2SHB 1634. SL p. 10
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(2) Any activity described in subsection (1) of this section is
subject to the requirenents specified in RCW19.122. 050.

Sec. 6. RCW 19. 122. 033 and 2000 ¢ 191 s 18 are each anended to
read as foll ows:

(1) Before commencing any excavation, ((exeluding—agH
ti-ng—t-ess—thantwelve—i-nehes—in-depth:)) an excavator ((shaH-)) nust

notify pipeline conpanies of the schedul ed comrencenent of excavation

through a one-nunber |locator service in the same nmanner as ((+s))

required for notifying ((ewhrers—ef—underground—factties)) facility
operators of excavation ((werk)) wunder RCW 19.122.030. Pi pel i ne
conpanies ((shakt)) have the sane rights and responsibilities as

( (ewners—of —underground —faetHttes)) facility operators under RCW
19.122. 030 regarding excavation ((werk)). Excavators have the sane
rights and responsibilities under this section as they have under RCW
19. 122. 030.

(2) Project owners, excavators, and pipeline conpanies have the
sanme rights and responsibilities relating to excavati on near pipelines
that they have for excavation near underground facilities as provided
in RCW19. 122. 040.

(3) The state, and any subdivision or instrunentality of the state,
including any unit of local governnment, nmust, when planning
construction or excavation within one hundred feet, or greater distance
if required by local ordinance, of a right-of-way or utility easenent
containing a transm ssion pipeline, notify the pipeline conpany of the
schedul ed commencenent of work.

(4) Any unit of local government that issues permts under codes
adopted pursuant to chapter 19.27 RCW nust, when perntting
construction or excavation within one hundred feet, or greater distance
if required by local ordinance, of a right-of-way or utility easenent
containing a transm ssion pipeline:

(a) Notify the pipeline conpany of the permitted activity when it
issues the permt; or
(b) Require, as a condition of issuing the permt, that the
applicant consult with the pipeline conpany.

(5) The conmm ssion_ nust assist |local governnents in_obtaining
hazardous liquid and gas_ pipeline location infornmation and maps, as
provided in RCW81. 88. 080

p. 11 E2SHB 1634. SL
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Sec. 7. RCW19.122.035 and 2000 ¢ 191 s 19 are each anended to
read as foll ows:

(1) After a pipeline conpany has been notified by an excavator
pursuant to RCW 19.122.033 that excavation ((we+k)) will uncover any
portion of the pipeline conpany's pipeline, the pipeline conpany shal
ensure that the pipeline section in the vicinity of the excavation is
exam ned for damage prior to being reburied.

(2) I'mredi ately upon receiving information of third-party damage to
a hazardous liquid pipeline, the conpany that operates the pipeline
shall termnate the flow of hazardous liquid in that pipeline until it
has visually inspected the pipeline. After visual inspection, the
( ( operator—oft—the—hazardous—tHgutd)) pipeline conpany shall determ ne
whet her t he damaged pi pel i ne section should be replaced or repaired, or
whether it is safe to resunme pipeline operation. | mredi ately upon
receiving information of third-party danage to a gas pipeline, the
( (eorpany—that—operates—the)) pipeline conpany shall conduct a visual
i nspection of the pipeline to determ ne whether the flow of gas through
that pipeline should be term nated, and whether the danaged pipeline
shoul d be replaced or repaired. A record of the pipeline conpany's
i nspection report and test results shall be provided to the ((4t+-HHties

anrd—transpertatien)) conm ssion, consistent with reporting requirenents
under 49 CF. R Parts 191 and 195, Subpart B.

(3) Pipeline conpanies shall imediately notify local first
responders and the departnment of ecology of any reportable rel ease of
a hazardous |liquid from a pipeline. Pi peline conpanies shal

imredi ately notify local first responders and the conm ssion of any
bl owi ng gas | eak froma gas pipeline that has ignited or represents a
probabl e hazard to persons or property. Pipeline conpanies shall take
all appropriate steps to ensure the public safety in the event of a
rel ease of hazardous liquid or gas under this subsection.

(4) No damaged pipeline may be buried until it is repaired or
rel ocat ed. The pipeline conpany shall arrange for repairs or
rel ocati on of a damaged pipeline as soon as is practical or may permt
the excavator to do necessary repairs or relocation at a nutually
acceptabl e price.

Sec. 8. RCW19.122.040 and 1984 ¢ 144 s 4 are each anended to read
as foll ows:
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(1) Project owners shall indicate in bid or contract docunents the
exi stence of underground facilities known by the project owner to be
| ocated within the proposed area of excavation. The follow ng ((shatH
be)) are deened to be changed or differing site conditions:

(a) An underground facility not identified as required by this
chapter or other provision of law, ((ard)) or

(b) An wunderground facility not located, as required by this
chapter or other provision of law, by the project owner,_ facility
operator, or excavator if the project owner or excavator is also a
((atH++H+ty)) facility operator.

(2) An excavator shall wuse reasonable care to avoid damaging
underground facilities. An excavator ((shatH)) nust:

(a) Determ ne the precise |ocation of underground facilities which
have been marked;

(b) Plan the excavation to avoid damage to or minimze interference
wi th underground facilities in and near the excavation area; and

(c) Provide such support for underground facilities in and near the
construction area, including during backfill operations, as my be
reasonably necessary for the protection of such facilities.

(3) If an underground facility is damaged and such danage is the
consequence of the failure to fulfill an obligation under this chapter,
the party failing to performthat obligation ((shall—be)) is liable for
any damages. Any clause in an excavation contract which attenpts to
allocate liability, or requires indemification to shift the economc
consequences of liability, ((édifferent)) that differs from the
provi sions of this chapter is against public policy and unenforceable.
Nothing in this chapter prevents the parties to an excavation contract
fromcontracting with respect to the allocation of risk for changed or
differing site conditions.

(4) I'n any action brought under this section, the prevailing party
is entitled to reasonabl e attorneys' fees.

Sec. 9. RCW19.122.050 and 1984 c 144 s 5 are each anended to read
as follows:

(1) An excavator who, in the course of excavation, contacts or
damages an underground facility shall notify the ((wt+Hty—owring—or
eperating—sueh)) facility operator and ((t+he)) a one-nunber | ocator
service, and report the damage as required under section 20 of this

p. 13 E2SHB 1634. SL
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act. If the damage causes an energency condition, the excavator
causi ng the damage shall also alert the appropriate | ocal public safety
agencies and take all appropriate steps to ensure the public safety.
No damaged underground facility nay be buried until it is repaired or
rel ocat ed.

(2) ((Fhe—owner—ot—theundergroundtactties—damaged)) Afacility
operator notified in_ accordance with_ subsection (1) of this_ section
shall arrange for repairs or relocation as soon as is practical, or
((ey)) permt the excavator to do necessary repairs or relocation at
a nutual ly acceptable price.

Sec. 10. RCW19.122.055 and 2005 c 448 s 3 are each anended to
read as foll ows:

(1)(a) Any excavator who fails to notify ((the)) a one-nunber
| ocator service and causes danmage to a hazardous liquid or gas
((ptpetne)) underground facility is subject to a civil penalty of not
nmore than ten thousand dollars for each violation

(b) The civil penalty in this subsection may al so be i nposed on any
excavat or who vi ol ates RCW 19. 122. 090.

(2) Al civil penalties recovered under this section ((shalH)) nust
be deposited into the ((ptpet+ne—saftety)) damage prevention account
created in ((RESA81L-88-050)) section 12 of this act

Sec. 11. RCW19.122.070 and 2005 c 448 s 4 are each anmended to
read as foll ows:

(1) Any person who violates any provision of this chapter not
anounting to a violation of RCW 19.122. 055( (;—and—whiech—violatton
resuHs—+n—darage—to—underground—faetHties;-)) is subject to a civil
penalty of not nore than one thousand dollars for ((each—wvelation—
AH-—penatttes—recovered—n—sueh—actions—shattb—be—depostted—+n—the
genreral—fund)) an initial violation, and not nore than five_ thousand
dollars for each subsequent violation within a three-year period. Al
penalties recovered in such actions nust be deposited in the danmage
prevention account created in section 12 of this act.

(2) Any excavator who willfully or maliciously damages a ((#-eld—
marked)) marked underground facility ((shalkH—be)) is liable for treble
the costs incurred in repairing or relocating the facility. In those
cases in which an excavator fails to notify known ((unrderground))

E2SHB 1634. SL p. 14
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facility ((ewnrers)) operators or ((t+he)) a one-nunber | ocator service,
any damage to the underground facility ((shatH—be)) is deened w il ful
and malicious and ((shal—be)) is subject to treble danmages for costs
incurred in repairing or relocating the facility.

(3) This chapter does not affect any civil remedies for persona
injury or for property damage, including that to underground
facilities, nor does this chapter create any new civil renedies for
such danmage.

NEW SECTION.  Sec. 12. A new section is added to chapter 19.122
RCWto read as foll ows:

The damage prevention account is created in the custody of the
state treasurer. Al receipts from noneys directed by law or the
comm ssion to be deposited to the account nust be deposited in the
account. Expenditures fromthe account may be used only for purposes
designated in section 13 of this act. Only the comm ssion or the
comm ssion's designee may aut horize expenditures fromthe account. The
account is subject to allotnment procedures under chapter 43.88 RCW

NEW SECTION.  Sec. 13. A new section is added to chapter 19.122
RCWto read as foll ows:

The conm ssion nmay use noney deposited in the damage prevention
account created in section 12 of this act to:

(1) Develop and dissem nate educational programm ng designed to
i nprove worker and public safety relating to excavation and under ground
facilities; and

(2) Provide grants to persons who have devel oped educational
programming that the comm ssion and the safety commttee created
pursuant to section 18 of this act deem appropriate for inproving
worker and public safety relating to excavation and underground
facilities.

Sec. 14. RCW19.122.075 and 2000 c 191 s 23 are each anended to
read as foll ows:

Any person who wllfully damages or renoves a permanent marKking
used to identify an underground facility or pipeline, or a tenporary
marking prior to its intended use, is subject to a civil penalty of not

p. 15 E2SHB 1634. SL



w N

©O© 00 N o g b

10

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

26
27
28
29
30
31
32
33

nore than one thousand dollars for ((eaeh—aet)) an initial violation,
and not nore than five thousand dollars for each subsequent violation
within a three-year period.

Sec. 15. RCW19.122.080 and 1984 c 144 s 8 are each anmended to
read as foll ows:

The notification and marking provisions of this chapter may be
wai ved for one or nore designated persons by ((anr—underground)) a

facility ((ewner)) operator wth respect to all or part of that

((undergreund)) facility ((ewrer—s—eoewn)) operator's underground
facilities.

Sec. 16. RCW19.122.100 and 2005 c 448 s 6 are each anmended to
read as foll ows:

If charged with a violation of RCW 19.122.090, an equipnent
operator ((witH—be)) is deenmed to have established an affirnmative
defense to such charges if:

(1) The -equipnent operator was provided a valid excavation
confirmation code;

(2) The excavation was perfornmed in an energency situation;

(3) The equi pnent operator was provided a false confirmation code
by an identifiable third party; or

(4) Notice of the excavation was not required under this chapter.

Sec. 17. RCW19.122.110 and 2005 c 448 s 7 are each anmended to
read as foll ows:

Any person who intentionally provides an equi pnent operator with a
fal se excavation confirmation code is guilty of a m sdeneanor.

NEW SECTION.  Sec. 18. A new section is added to chapter 19.122
RCWto read as foll ows:

(1) The comm ssion nmust contract with a statew de, nonprofit entity
whose purpose is to reduce damages to underground and above ground
facilities, pronote safe excavation practices, and revi ew conpl ai nts of
all eged violations of this chapter. The contract nust not obligate
funding by the commi ssion for activities performed by the nonprofit
entity or the safety conmttee under this section, and is therefore

E2SHB 1634. SL p. 16
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exenpt under RCW 39.29.040(1) from the requirenents of chapter 39.29
RCW

(2) The contracting entity nust create a safety commttee to:

(a) Advise the commssion and other state agencies, t he
| egi sl ature, and | ocal governnents on best practices and training to
prevent damage to underground utilities, and policies to enhance worker
and public safety; and

(b) Reviewconplaints alleging violations of this chapter involving
practices related to underground facilities.

(3) The safety commttee will consist of thirteen nenbers, who nust
be nom nated by represented groups and appointed by the contracting
entity to staggered three-year terns. The safety conmmttee nust
i ncl ude representatives of:

(a) Local governnents;

(b) Anatural gas utility subject to regulation under Titles 80 and
81 RCW

(c) Contractors;

(d) Excavators;

(e) An electric utility subject to regulation under Title 80 RCW

(f) A consunmer-owned utility, as defined in RCW19. 27A. 140;

(g) A pipeline conpany;

(h) The insurance industry;

(1) The comm ssion; and

(Jj) A telecommunications conpany.

(4) The safety commttee nust neet at |east once every three
nont hs.

(5 The safety conmttee nmay review conplaints of alleged
violations of this chapter involving practices related to underground
facilities. Any person may bring a conplaint to the safety commttee
regardi ng an al |l eged viol ati on.

(6) To review conplaints of alleged violations, the safety
comm ttee nust appoint at |east three and not nore than five nmenbers as
a review commttee. The reviewcommttee nust include the sane nunber
of menbers representing excavators and facility operators. One nenber
representing facility operators nust also be a representative of a
pi peli ne conpany or a natural gas utility subject to regulation under
Titles 80 and 81 RCW The review conm ttee nust al so i nclude a nmenber
representing the insurance i ndustry.

p. 17 E2SHB 1634. SL



© 00 N O Ol WDN P

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

(7) Before reviewwng a conplaint alleging a violation of this
chapter, the review commttee nust notify the person mnmaking the
conplaint and the alleged violator of its review and of the opportunity
to participate.

(8) The safety commttee nay provide witten notification to the
comm ssion, wth supporting docunentation, that a person has |ikely
commtted a violation of this chapter, and recommend renedi al action
that may include a penalty anount, training, or education to inprove
public safety, or sonme conbination thereof.

(9) This section expires Decenber 31, 2020.

NEW SECTION.  Sec. 19. A new section is added to chapter 19.122
RCWto read as foll ows:

(1) The conmmi ssion may enforce the civil penalties authorized in
RCW 19. 122. 070 or 19.122.075 when it receives witten notification from
the safety commttee created under section 18 of this act indicating
that a violation of this chapter has likely been commtted by a person
subject to regulation by the comm ssion, or involving the underground
facilities of such a person.

(2) If the comm ssion receives witten notification fromthe safety
commttee pursuant to section 18 of this act that a violation of this
chapter has likely been commtted by a person who is not subject to
regul ation by the comm ssion, and in which the underground facility
involved is also not subject to regulation by the conm ssion, the
comm ssion may refer the matter to the attorney general for enforcenent
of a civil penalty under RCW 19. 122. 070 or 19.122.075. The comm ssion
nmust provide funding for such enforcenent. However, any costs and fees
recovered by the attorney general pursuant to subsection (3) of this
section must be deposited by the comm ssion in the fund that paid for
such enforcenent.

(3) In a matter referred to it by the comm ssion pursuant to
subsection (2) of this section, the attorney general may bring an
action to enforce the penalties authorized in RCW 19.122.070 or
19.122.075. In such an action, the court may award the state all costs
of investigation and trial, including a reasonable attorneys' fee fixed
by the court.

(4) This section expires Decenber 31, 2020.

E2SHB 1634. SL p. 18
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NEW SECTION.  Sec. 20. A new section is added to chapter 19.122
RCWto read as foll ows:

(1) Facility operators and excavators who observe or cause danmage
to an wunderground facility must report the danage event to the
conmi ssi on.

(2) A nonpipeline facility operator conducting an excavation, or a
subcontractor conducting an excavation on the facility operator's
behal f, that strikes the facility operator's own underground facility
is not required to report that damage event to the comm ssion.

(3) Reports must be made to the conmm ssion's office of pipeline
safety within forty-five days of the damage event, or sooner if
required by law, wusing the commssion's virtual private damage
information reporting tool (DIRT) report form or other simlar formif
it reports:

(a) The nanme of the person submtting the report and whether the
person is an excavator, a representative of a one-nunber |ocator
service, or a facility operator;

(b) The date and tine of the danage event;

(c) The address where the danage event occurred;

(d) The type of right-of-way, where the danage event occurred
including but not limted to city street, state highway, or utility
easenent ;

(e) The type of wunderground facility damaged, including but not
limted to pipes, transm ssion pipelines, distribution Iines, sewers,
conduits, cables, valves, lines, wires, manhol es, attachnments, or parts
of pol es or anchors bel ow ground;

(f) The type of wutility service or comodity the underground
facility stores or conveys, including but not limted to electronic,
t el ephonic or telegraphic communications, water, sewage, cablevision,
el ectric energy, petroleum products, gas, gaseous vapors, hazardous
[ iquids, or other substances;

(g) The type of excavator involved, including but not limted to
contractors or facility operators;
(h) The excavation equi pnent used, including but not limted to

augers, bull dozers, backhoes, or hand tools;
(1) The type of excavation being performed, including but not
limted to drainage, gradi ng, or |andscaping;

p. 19 E2SHB 1634. SL
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(j) Wiether a one-nunber |ocator service was notified before
excavation comrenced, and, if so, the excavation confirmation code
provi ded by a one-nunber | ocator service;

(k) I'f applicable:

(1) The person who |ocated the underground facility, and their
enpl oyer;

(1i) \Whether underground facility marks were visible in the
proposed excavati on area before excavati on comenced;

(1i1) Whether underground facilities were marked correctly;

(1) Wiether an excavator experienced interruption of work as a
result of the damage event;

(m A description of the damage; and

(n) Wiether the damage caused an interruption of wunderground
facility service.

(4) The commssion nust wuse reported data to evaluate the
ef fecti veness of the damage prevention program

NEW SECTION.  Sec. 21. A new section is added to chapter 19.122
RCWto read as foll ows:

(1) The comm ssion may investigate and enforce violations of RCW
19. 122. 055, 19.122.075, and 19.122.090 relating to pipeline facilities
without initial referral to the safety commttee created under section
18 of this act.

(2) If the commssion's investigation of notifications received
pursuant to section 19 of this act or subsection (1) of this section
substantiates violations of this chapter, the comm ssion nmay inpose
penal ties authorized by RCW 19.122.055, 19.122.070, 19.122.075, and
19.122.090, and require training, education, or any conbination
t her eof .

(3) Wth respect to referrals from the safety conmttee, the
conmm ssi on nust consider any reconmendation by the commttee regarding
enforcenment and renedi al actions involving an all eged viol ator.

(4) In an action to inpose a penalty initiated by the comm ssion
under subsection (1) or (2) of this section, the penalty is due and
payabl e when the person incurring the penalty receives a notice of
penalty in witing from the conmm ssion describing the violation and
advi sing the person that the penalty is due. The person incurring the
penalty has fifteen days fromthe date the person receives the notice

E2SHB 1634. SL p. 20
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of penalty to file with the comm ssion a request for mtigation or a
request for a hearing. The comm ssion nust include this tine limt
information in the notice of penalty. After receiving a tinely request
for mtigation or hearing, the comm ssion nmust suspend collection of
the penalty until it issues a final order concerning the penalty or
mtigation of that penalty. A person aggrieved by the conmm ssion's
final order may seek judicial review, subject to provisions of the
adm ni strative procedure act, chapter 34.05 RCW

(5 If a penalty inposed by the commssion is not paid, the
attorney general may, on the conm ssion's behalf, file a civil action
in superior court to collect the penalty.

(6) This section expires Decenber 31, 2020.

NEW SECTION.  Sec. 22. A new section is added to chapter 19.122
RCWto read as foll ows:

Al'l penalties collected pursuant to section 21 of this act nust be
deposited in the damage prevention account created in section 12 of
this act.

NEW SECTI ON.  Sec. 23. RCW 19.122.060 (Exenption from notice and
mar ki ng requirenents for property owners) and 1984 c 144 s 6 are each
r epeal ed.

*NEW SECTION.  Sec. 24. A new section is added to chapter 19.122
RCWto read as foll ows:

Nothing in this act may be construed to classify a consuner-owned
utility, as defined in RCW19. 27A. 140, to be under the authority of the

comm Sssi on.
*Sec. 24 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 25. A new section is added to chapter 19.122
RCWto read as foll ows:

This act may be known and cited as the underground utility damage
prevention act.

NEW SECTION. Sec. 26. By Decenber 1, 2015, the utilities and
transportati on comm ssion nmust report to the appropriate commttees of
the legislature on the effectiveness of the damage preventi on program

p. 21 E2SHB 1634. SL
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establi shed under chapter 19.122 RCW The | egislative report required
under this section nust include analysis of damage data reported under
section 20 of this act.

NEW SECTION. Sec. 27. This act takes effect January 1, 2013.

Passed by the House April 14, 2011.

Passed by the Senate April 6, 2011.

Approved by the Governor My 5, 2011, wth the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 6, 2011.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, wthout ny approval as to section 24,
Engrossed Second Substitute House Bill 1634 entitl ed:

"AN ACT Rel ating to underground utilities."

This bill strengthens our l|law for preventing damages to underground
pi pelines and other wutilities during excavation. The bill provides
the Uilities and Transportation Conmi ssion with the authority to take
enforcenent action for violations, to require reporting of damage to
underground utilities, and to devel op a stakehol der process to review
violations and encourage better excavation practices. The bil
provides a conprehensive damage prevention program for underground
utilities.

Pursuant to the House floor colloquy on this bill, section 24 was
intended to ensure that the bill would not result in regulation by the
Uilities and Transportation Comm ssion of consunmer-owned utilities
such as electric cooperatives, nmunicipal utilities and public utility
districts, except when such a utility damages an underground facility
subject to this bill, in which case the Comm ssion would have the
authority to enforce the provisions of this act.

Wiile the House floor colloquy clarifies legislative intent, the
| anguage in Section 24 could be read to exenpt consumner-owned
utilities from enforcenent under the bill, and thereby prevent the
Commi ssion from taking enforcenment action on wunderground utility
damage caused by consuner-owner wutilities. Since the |anguage in
this section does not change the statutory independence of consuner-
owned utilities in setting their rates and determ ning their services,
the section is not necessary.

For these reasons, | have vetoed section 24 of Engrossed Second
Substitute House Bill 1634.

Wth the exception of section 24, Engrossed Second Substitute House
Bill 1634 is approved.”

E2SHB 1634. SL p. 22
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